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Title  45 — Public  Welfare 

CHAPTER  XIII— OFFICE  OF  HUMAN  DE¬ 
VELOPMENT,  DEPARTMENT  OF  HEALTH, 

EDUCATION,  AND  WELFARE 

PART  1336— NATIVE  AMERICAN 
PROGRAMS 

Final  Regulations . 

On  January  13,  1976,  tliere  was  pub¬ 
lished  In  the  Federal  Register  (41  FR 
2046)  a  notice  of  proposed  rulemaking 
for  the  purpose  of  Implementing  the  Na- 
tive  American  Programs  Act,  Title  VIH 
of  the  Headstart,  Economic  OwJortunl- 
ty,  and  CJommimlty  Partnership  Act  of 
1974,  Pub.  L.  93-644,  signed  Into  law 
January  4,  1975.  Title  Vm  authorizes 
financial  assistance  to  promote  economic 
and  social  self-sufiSclency  for  Native 
Americans  (American  Indians,  Native 
Hawallans,  and  Alaskan  Natives).  The 
notice  provided  for  the  filing  of  com¬ 
ments,  recommendations,  or  suggestions 
regarding  the  proposed  Part  1336  on  or 
before  February  27,  1976.  The  comments 
in  the  letters  received  by  this  date  were 
glv^  careful  consideration  by  the  Office 
of  Native  American  Programs  (ONAP). 
Revisions  to  the  proposed  regulations 
are  made  on  the  basis  of  these  com¬ 
ments  and  comments  of  the  Depart¬ 
ment. 

A.  The  following  changes  in  the  pro¬ 
posed  rules  are  made  fw  the  reasons 
given: 

1.  It  was  noted  that  the  definition  of 
“Alaskan  Native”  was  too  restrictive. 
The  definition  is  based  on  the  definition 
of  “Native”  In  the  Alaska  Native  Claims 
Settl^ent  Act  (Pub.  L.  92-203)  and  in¬ 
cluded  the  statement  that  this  term 
“means  a  citizen  of  the  United  States 
who  Is  a  person  of  one  fourth  degree  or 
mcx-e  Alaskan  Indian  *  *  *,  Eskimo,  or 
Aleut  blood.”  “Alaskan  Native”  Is  there¬ 
fore  redefined  In  8  1336.1(b)  as  “a  per¬ 
son  who  Is  an  Alaskan  Indian  (including 
Tslmshlan  Indians  not  enrolled  In  the 
Metlakatla  Indian  CTommunlty),  Eski¬ 
mo,  or  Aleut,  or  any  combination  there¬ 
of.  The  term  also  Includes  any  person 
who  Is  regarded  as  an  Alaskan  Native 
by  the  Alaskan  Native  village  or  group 
of  which  he  or  she  claims  to  be  a  mem¬ 
ber  and  whose  father  or  mother  Is  (or. 
If  deceased,  was)  regarded  as  an  Alas¬ 
kan  Native  by  an  Alaskan  Native  village 
or  group.  The  term  Includes  any  Alaskan 
Native  as  so  defined,  either  or  both  of 
whose  adoptive  parents  are  not  Alaskan 
Natives.”  This  change  Is  made  In  order 
to  delete  all  references  to  blood  quantum 
and  United  States  citizenship.  The  lan¬ 
guage  of  Title  vni  makes  no  mention 
of  blood  quantum  or  citizenship  with  re¬ 
spect  to  any  segment  of  the  target  pop¬ 
ulation  of  the  Office  of  Native  American 
Programs.  Regulations  applicable  to  tMs 
title  should  not  therefore  be  more  re¬ 
strictive  regarding  the  definlrion  of  the 
service  population. 

2.  Several  letters  requested  changes  in 
the  definltkm  of  “American  Indian  or 
Indian.”  The  major  objection  to  the 
definition  In  the  Proposed  Regulations 
was  that  It  required  United  States  cltl- 
senshlp.  This  citizenship  requirement  In 


effect  excluded  certain  groups  such  as 
the  and  Mallseets  who  have 

had,  or  whose  ancestors  have  had,  long¬ 
standing  special  •  relationships  with 
either  the  United  States  government  or 
a  State  government  or  who  have  had 
special  historical  ties  with  the  land 
which  now  constitutes  the  United  States. 
In  many  cases  these  historical  ties  and 
special  relationships  were  formalized  or 
established  In  treaties  or  agreements 
which  guarantee  to  specified  Indians  who 
do  not  have  U.S.  citizenship  services  and 
consideration  similar  to  those  guaran¬ 
teed  to  Indians  who  do  have  U.S.  citizen¬ 
ship.  In  accordance  with  this  concern, 
“American  Indian  or  Indian”  is  rede¬ 
fined  in  §  1336.1(e)  as  “any  Individual 
who  is  a  member  or  a  descendant  of 
a  member  of  a  North  American  tribe, 
band,  or  other  organized  group  of  native 
people  who  are  indigenous  to  the  con¬ 
tinental  United  States  or  who  otherwise 
have  a  special  relationship  with  the 
United  States  or  a  State  through  trea^, 
agreement,  or  some  other  form  of 
recognition.  This  includes  any  individual 
who  claims  to  be  an  Indian  and  who  Is 
regarded  as  such  by  the  Indian  com¬ 
munity  in  which  he  or  she  lives  or  by  the 
Indian  community  of  which  he  or  she 
claims  to  be  a  part.  This  definition  also 
includes  Alaskan  Natives.” 

3.  It  was  suggested  that  the  definition 
of  “Federal  reservation,”  formerly 
§  1336.1  (j),  would  be  more  precise  and 
closer  to  the  legislative  Intent  If  it  were 
replaced  with  the  definition  of  “Indian 
reservation”  found  In  Title  vni  In  sec¬ 
tion  813(2).  Consistent  with  this  recom¬ 
mendation,  separate  definitions  of  “Fed¬ 
eral  reservation”  and  “State  reservation” 
are  deleted,  and  a  single  definition  of 
“Indian  reservation”  based  on  Title 
vni’s  definition  is  added  as  8  1336.1  (p). 

4.  Several  letters  expressed  concern 
that  open  and  public  election  of  the  gov¬ 
erning  body  of  urban  Indian  organiza¬ 
tions  was  not  specified  In  the  regulations. 
In  view  of  the  fact  that  metropolitan 
areas  frequently  have  several  Indian  or¬ 
ganizations  competing  for  the  same 
funds  and  professing  to  represent  the 
same  constltu^cy,  it  was  determined  es¬ 
sential  to  have  an  open  and  public  elec¬ 
tion  requlr^ent  for  urban  ONAP 
grantees.  Such  a  requirement  should  en¬ 
sure  true  community  participation  and 
subsequently  true  representation  of  com¬ 
munity  needs  and  desires.  Therefore,  a 
definitlmi  of  “urban  Indian  center" 
which  includes  the  requirement  for  open 
and  public  election  of  the  governing 
boa:rd  Is  added  to  the  Regulations  as 
8  1336.1  (z) .  This  requirement  has  been  In 
effect  as  ONAP  policy  for  three  -years. 
Publication  in  the  regulations  reconfirms 
that  policy  and  in  no  way  represents  a 
change  In  program  dlrecticm  for  ONAP*s 
urban  grantees.  As  further  claiificatlmi, 
a  definition  of  “open  and  public  election” 
is  added  as  8  1336.1(w). 

5.  It  was  suggested  that  the  term  “In¬ 
dependent  public  acountant”  be  substi¬ 
tuted  for  the  term  “Independent  cer¬ 
tified  public  accountant”  in  f  1336.50(b), 
referring  to  the  annual  project  audit 
Since  it  is  not  Die  intention  of  the  Office 


of  Native  American  Programs  to  elimi¬ 
nate  any  categories  of  qualified  auditors 
frmn  consideration  for  providing  serv¬ 
ices,  this  suggestion  is  accepted.  The  lan¬ 
guage  of  the  Regulations  Is  therefore 
changed  to  require  the  services  of  an 
“Independent  public  accountant,  certi¬ 
fied  or  licensed  by  a  regulatory  authority 
of  a  State  or  other  political  subdivision 
of  the  United  States,”  rather  than  the 
services  of  an  “independent  certified 
public  accountant.”  In  the  Final  Regu¬ 
lations,  this  section  is  numbered  §  1336.- 
50(a)(2). 

6.  An  additional  area  of  comment  con¬ 
cerned  the  excessive  paperwork  generat¬ 
ed  when  prior  approval  for  budget  revi¬ 
sions  Is  required  in  Instances  In  which 
this  might  not  actually  be  necessary  or 
desirable.  This  observation  Is  considered 
valid.  Accordingly,  §  1336.50  is  amended 
to  Include  a  new  paragraph,  (b) ,  waiving 
paragraphs  (b)  (3)  and  (b)  (4)  of  45  CFR 
74.102.  This  change  Is  consistent  with 
the  action  taken  by  programs  within  the 
Office  of  Human  Development  to  waive 
these  paragraphs;  §  74.102(d)  states  that 
these  paragraphs  may  be  waived  by  the 
granting  agency  for  those  grant  pro¬ 
grams  In  which  it  determines  that  the 
requirements  are  not  needed.  Paragraph 
(b)  (3)  required  that  grantees  request 
prior  approval  for  budget  revisions  when 
the  grant  budget  is  over  $100,000  and  the 
cumulative  amoimt  of  transfers  among 
budget  line  items  exceeds  or  is  expected 
to  exceed  $10,000,  or  five  percent  of  the 
grant  budget,  whichever  Is  greater.  Para¬ 
graph  (b)  (4)  required  prior  approval  for 
budget  revisions  when  the  grant  budget 
Is  $100,000  or  less,  and  the  cumulative 
amount  of  transfers  among  budget  line 
Items  exceeds  or  is  expected  to  exceed 
five  percent  of  the  grant  budget. 

7.  Section  1336.51(b)(3)  requires,  as 
part  of  the  grantee’s  application  for 
financial  assistance,  submission  of  “the 
qualifications  of  the  principal  staff  mem¬ 
bers  to  be  responsible  for  the  project  or 
program.”  It  was  proposed  that  this 
paragraph  be  clarified,  in  case  the  staff 
members  have  not  yet  been  hired.  Ac¬ 
cordingly,  the  paragraph  is  amended  to 
Include  the  phrase,  “or,  if  they  have  not 
been  select^,  the  job  descriptions  and 
qualifications  for  the  principal  staff 
members.” 

8.  Another  comment  proposed  that 
paragraph  (7)  of  8  1336.51(b),  which  re¬ 
quired  that  the  application  for  financial 
assistance  Include  a  description  of  In¬ 
novative  features  of  the  project  or  pro¬ 
gram,  be  omitted  unless  Title  Vm  re¬ 
quires  that  programs  be  innovative. 
Whereas  innovative  projects  are  encour¬ 
aged,  they  are  not  required.  Therefore, 
paragraph  (7)  Is  deleted. 

9.  Paragraph  (10)  of  §  ]336.51<b),  the 
requirement  that  the  aimllcatlon  for 
financial  assistance  Include  “a  descrip¬ 
tion  of  the  provlsiims  that  have  been 
made  for  an  evaluation  of  the  project  or 
program,”  was  questioned.  Whereas  self- 
evaluatkm  Is  encouraged,  official  project 
evaluatkm  Is  the  responsibility  of  the 
funding  agency  as  required  by  section 
810(a)  of  Tltte  vm.  Therefore,  para- 
graidi  (10)  Is  <»iltted. 
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10.  It  was  proposed  ttiat  a  maximum 
project  period  of  five  years  be  estab¬ 
lished.  This  suggestion  is  accepted,  con¬ 
sistent  with  the  HEW  achnlnlstrathre 
policy  (rf  specifying  the  length  of  the 
project  period.  Five  years  is  considered 
to  be  an  impropriate  period  of  time,  after 
which  all  projrots  and  Utelr  results  can 
be  fairiy  reviewed  and  aptnraised  and 
after  which  all  applicants  will  compete 
for  funding.  (Grantees  must  still  apply 
for  continuation  support  within  the  proj  - 
ect  period.)  This  addition  to  the  Regu¬ 
lations  is  made  under  S  1336.51(f) . 

11.  Section  1336.51(h)(1)  of  the  Pro¬ 
posed  Regulations  required  that  a  grant 
application  approved  by  the  OfiBce  of 
Native  American  Programs  (ONAPi  be 
returned  fCM-  approval  or  disapproval  to 
the  govwning  body  of  the  reservation 
or  village  which  submitted  it.  Concern 
was  expressed  that  this  requirement  was 
repetitive  and  imnecessary,  since  all  ap¬ 
plications  submitted  to  ONAP  are  trans¬ 
mitted  through  the  governing  body  orig¬ 
inally.  Since  ONAP  win  require  that  the 
governing  body  formally  approve  the  ap¬ 
plication  before  it  Is  inlUally  submltt^ 
to  ONAP,  its  resubmission  to  tlie  govern¬ 
ing  body  for  approval  at  a  later  time 
would  not  be  necessary.  Section  1336.51 
(h)(1)  is,  therefore,  omitted.  In  order  to 
verify  that  the  governing  body  approves 
the  original  api^ication  for  financial  as¬ 
sistance.  §  1336.51(b)  (8  >  is  added,  re¬ 
quiring  inclusion  with  the  application  of 
“a  resolution  of  approval  of  the  appli¬ 
cation  from  the  governing  body  of  the 
Indian  tribe,  Alaskan  Native  Village,  or 
urban  Indian  organization  or  other  Na¬ 
tive  American  organization.” 

12.  Cmicem  was  expressed  about  the 
use  of  per  capita  income  figures  as  the 
only  basis  for  determining  whether  a 
grantee  (vdiich  has  not  been  involved  in 
a  major  disaster)  may  waive  the  non- 
federal  share  requirement.  It  was  stated 
that  the  community’s  per  capita  income 
figure  does  not  necessarily  refiect  the 
community’s  capacity  to  provide  the 
nonfederal  share;  this  figure  is  some¬ 
times  not  an  accurate  indication  of  the 
financial  status  of  the  tribe  or  group  ss 
a  whole.  This  observation  is  considered 
valid.  Since  it  is  the  intention  of  the  Of¬ 
fice  of  Native  American  Programs  to  as¬ 
sure  that  communities  which  do  not  have 
economic  resources  to  match  ONAP 
grant  fimds  are  able  to  participate  in  its 
programs,  an  additional  objective  crite¬ 
rion  for  waiver  of  the  nonfederal  share 
is  included  in  the  regulations,  as  author¬ 
ized  by  Title  Vni,  section  803(b).  Sec¬ 
tion  1336.52(a)  (2)  is  amended  to  in¬ 
clude  a  provision  for  waiver  of  the  non¬ 
federal  share  tf  the  grantee  can  docu¬ 
ment  that  it  is  unable  to  mobilize  local. 
State,  or  private  resources  to  satisfy  the 
nonfedoal  share  requirement.  Ihis  new 
crlterkm  is  open  to  all  grantees.  Ihe  Of¬ 
fice  of  Native  American  Programs  be¬ 
lieves  that  the  addition  of  this  criterion 
will  be  the  best  and  fairest  way  to  enaUe 
grantees  fen*  wheun  it  would  be  a  burden 
to  provide  the  nonfederal  share  to  waive 
this  requirement.  However,  this  crite¬ 
rion  would  not  enable  thdse^grante^  who 
are  able  to  provide  the  nonfederal  share 
to  waive  the  requirement. 


13.  It  was  proposed  that  the  conflict 
of  interest  provisiim  in  $  1336.54  (c>  (4) 
be  clarified,  since  there  has  been  confu¬ 
sion  about  whether  this  provision  ap¬ 
plies  to  a  situation  in  which  a  tribal 
council  or  governing  body  member  con¬ 
currently  holds  a  position  as  a  staff  mem¬ 
ber  paid  in  whole  or  in  part  with  ONAP 
grant  funds.  The  conflict  of  interest  pro¬ 
vision  states  that  grantees  “shall  not  use 
their  positions  for  a  purpose  that  is.'  or 
gives  the  appearance  of  being,  motivated 
by  a  desire  for  private  gain  for  them¬ 
selves  •  •  Since  tribal  council  and 
governing  body  members  are  in  a  posi¬ 
tion  to  influence  the  selection  of  grantee 
staff  members,  and  since  salary  payment 
from  ONAP  grant  funds  constitutes  “pri¬ 
vate  gain,”  a  sentence  is  added  stating 
that  the  conflict  of  interest  provision  ap¬ 
plies  to  such  situations. 

Also,  in  response  to  concern  expressed 
about  the  difficulty  that  a  community, 
especially  a  small  one,  may  have  in  ade¬ 
quately  filling  certain  jobs,  paragraph 
(ii)  is  added  to  the  conflict  of  interest 
section.  This  paragraph  provides  for 
waiver  of  the  conflict  of  interest  regula¬ 
tion  in  certain  cases  in  which  a  commu¬ 
nity  can  document  that  it  has  made  an 
unsuccessful  search  to  find  a  person 
qualified  to  fill  a  job  which  requires  spe¬ 
cial  expertise  obtained  through  educa¬ 
tion  and/or  experience.  The  conflict  of 
interest  provision  itself  covers  two  situa¬ 
tions:  when  there  is  evidence  of  actual 
conflict  of  interest,  and  when  there  is  an 
appearance  of  a  conflict  of  interest.  The 
waiver  applies  only  to  situations  in  which 
there  is  an  appearance  of  a  conflict  of 
interest. 

14.  Several  letters  requested  that  the 
Indian  preference  provisiems  of  section 
7(b)  of  Pub.  L.  93-638,  the  Indian  Self- 
Determination  and  Education  Assistance 
Act,  be  included  in  the  regulations.  Ihese 
provisions  apply  to  contracts,  subcon¬ 
tracts,  graiffs,  and  subgrants  pursuant  to 
any  act  authorizing  P^ederal  contracts 
with  or  grants  to  Indian  organizations 
or  for  the  benefit  of  Indians.  Therefore, 
these  provisions  are  applicable  to  all  con¬ 
tracts,  subcontracts,  grants,  and  sub¬ 
grants  awarded  under  the  Native  Amer¬ 
ican  Programs  Act,  except  those  relating 
to  Native  Hawaiians.  They  stipulate 
preference  for  Indians  tor  training  and 
emploimient  in  connection  with  the  ad¬ 
ministration  of  contracts  and  grants  and 
preference  for  Indian  organizations  and 
Indian-owned  economic  enterprises  in 
the  award  of  subcontracts  and  subgrants. 
They  were  inadvertently  omitted  from 
the  notice  of  proposed  rulemaking,  but 
they  are  added  to  the  final  regulations 
in  a  new  subpart.  Subpart  H,  as  §  1336.- 
60(a).  In  addition,  S  1336.60(b)  pro¬ 
vides  a  statement  in  reguIatcMry  form  of 
ONAP’s  policy  of  giving  preference  to 
Indian  organizations  and  Indian-owned 
econ(»nic  miterprlses  in  the  award  of 
ONAP  contracts. 

15.  In  addition,  various  minor  techni¬ 
cal  changes  designed  to  clarify  the  lan¬ 
guage  and  Intent  (rf  the  regulations  are 
included  in  the  Final  Regulatkms. 

B.  Other  reeommendaUona  have  been 
carefully  considered  biit  have  not  been 


accepted.  The  following  suggestions  were 
not  adopted  for  the  reasons  given; 

1.  Several  letters  recommended  that 
the  definition  (rf  “American  Indian  or 
Indian”  in  §  1336.1(e)  be  made  more  re¬ 
strictive.  Fbr  examine,  some  stated  that 
the  provisions  of  the  Native  American 
Programs  Act  should  apply  only  to  Fed¬ 
erally  recognized  land  based  tribes.  This 
suggestiem  cannot  be  incorporated  in 
the  Regulations  because  Title  vm,  sec¬ 
tion  803(a) ,  clearly  identifies  the  service 
population  under  the  Act  as  “public  and 
nonprofit  private  agencies,  including  but 
not  limited  to.  governing  bodies  of  In¬ 
dian  tribes  on  Federal  and  State  reser¬ 
vations,  Alaskan  Native  villages  and  re.- 
gional  corporations  established  by  the 
Alaska  Nath'e  Claims  Settlement  Act. 
and  such  public  and  nonprofit  private 
agencies  serving  Hawaiian  Natives,  and 
Indian  organizations  in  urban  or  rural 
nonreservation  areas.” 

2.  It  was  also  proposed  that  the  pro¬ 
visions  of  the  Native  American  Programs 
Act  should  apply  only  to  individuals 
(from  Federally  recognized  tribes)  with 
one  fourth  degree  or  more  of  Indian 
blood.  This  suggestion  is  rejected  because 
Title  vm  makes  no  mention  blood 
quantum.  Regulations  apidlcable  to  this 
Title  should  not  be  more  restrictive  than 
the  Law  with  respect  to  the  potential 
service  population. 

3.  Two  comments  requested  changes 
in  the  definition  of  “Native  Hawaiian” 
in  5  1336.1  (u) — now  1336.1  (t).  One  pro¬ 
posed  the  addition  of  a  narrowed  defi¬ 
nition  which  included  a  blood  quantum 
requirement.  This  suggestion  is  not  ac¬ 
cepted,  since  Title  vm  does  not  specify 
a  particular  blood  quantmn,  and  to  in¬ 
corporate  in  the  regulations  an  addi¬ 
tional  eligibility  requirement  not  con¬ 
tained  in  the  Statute  might  violate  an 
expression  of  Congressional  Intent.  The 
second  comment  proposed  an  addition 
to  the  definition  in  order  to  ^)ecify  that 
the  term  includes  any  Native  Hawaiian 
either  or  both  of  whose  adoptive  parents 
are  not  Native  Hawaiians  and  any  per¬ 
son,  in  the  absence  of  formal  proof  of 
ancestry,  who  is  regarded  as  a  Native 
Hawaiian  by.  or  whose  father  or  mother 
is  (or  if  deceased,  was)  regarded  as  a 
Native  Hawaiian  by  a  Coimcil  of  Native 
Hawaiians  authorized  to  review  such 
cases.  ONAP  wishes  to  retain  in  its  Regu¬ 
lations  the  present  definition,  since  this 
definition  is  taken  from  Title  vm,  sec¬ 
tion  813(3).  Moreover,  this  definition,  as 
stated,  does  include  those  persons  re¬ 
quested  for  specification. 

4.  It  was  suggested  that  the  due  date 
for  the  annual  project  audit  given  in 
§  1336.50(a)  (3)  should  be  extended  be¬ 
yond  the  present  four  month  deadline. 
This  suggestion  is  not  accepted,  since 
four  months  is  an  adequate  period  of 
time.  In  addition,  early  comt^tion  of 
the  annual  audit  should  result  in  better 
program  and  financial  control  for  the 
grantee. 

“  5.  Another  letter  questicuied  S  1336.54 
(c)  (5)  (i),  whose  purpose  is  to  prev^t 
nepotism.  It  was  suggested  that  trlbea^ 
especially  small  ones— should  not  be  re¬ 
stricted  in  the  selectlcm  of  employees  by 
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regiilatioiis  designed  to  revent  nepo¬ 
tism.  This  suggestion  is  not  accepted, 
since  it  is  believed  that  better  programs 
will  result  from  open  competition  which 
assures  hiring  of  the  most  qualified  ap¬ 
plicants.  In  addition,  the  anti-nepotism 
provision  is  intended  to  promote  fair¬ 
ness  and  equal  opportimity  for  all  job 
applicants,  as  well  as  to  avoid  situations 
of  conflict  of  interest.  The  Office  of  Na¬ 
tive  American  Programs  does  provide 
for  waiver  of  the  anti-nepotism  regula¬ 
tion  in  §  1336.54(c)  (5)  (ii)  in  cases  in 
which  a  community  can  document  that 
it  has  made  an  unsuccessful  search  to 
find  another  qualified  person  to  fill  a 
job  requiring  special  expertise  obtained 
through  education  and/or  experience. 

The  Final  Regulations  for  Part  1336, 
Implementing  the  Native  American  Pro¬ 
grams  Act,  are  divided  into  eight  basic 
subparts  to  make  clear  to  the  general 
public  the  regulatory  provisions  which 
apply  to  all  programs  funded  under  the 
Act.  They  are  intended  to  assure  con¬ 
sistency  with  the  language  and  intent 
of  Title  vm  and  with  general  Depart¬ 
ment  grant  operating  procedures.  The 
purpose  and  basis  of  these  subparts,  and 
of  significant  regulations  contained  in 
each,  will  be  discussed  in  the  following 
paragraphs. 

Subpart  A  consists  of  definitions  of 
terms  used  in  the  Regulations.  The  pur¬ 
pose  of  this  subpart  is  to  define  terms 
used  throughout  the  Regulations  in  a 
clear  and  uniform  manner.  These  defi¬ 
nitions  are  based  on  definitions  and  pro¬ 
visions  in  the  Native  American  Programs 
Act  itself,  definitions  and  provisions  in 
other  relevant  acts,  established  Depart¬ 
mental  policy,  and  definitions  commonly 
accepted  by  Native  American  communi¬ 
ties. 

Subpart  B  gives  the  purpose  of  the 
Native  American  Program.  This  is  the 
purpose  of  the  program  as  stated  in 
Title  vm,  section  802. 

Subpart  C  concerns  financial  assist¬ 
ance  for  Native  American  projects.  Hie 
listing  imder  §  1336.10  of  the  types  of  eli¬ 
gible  applicants  is  taken  from  Title 
vm,  section  803(a).  The  listing  under 
§  1336.11  of  types  of  projects  supported 
is  based  on  Title  vm  and  on  planning 
documents.  This  listing  is  Intended  to 
Inform  the  public  which  types  of  proj¬ 
ects  will  receive  the  highest  priority  for 
funding.  Section  1336.12  deals  with  ap¬ 
proval  of  grants  and  gives  priorities  for 
funding  based  on  established  criteria. 
These  criteria  are  taken  from  planning 
documents. 

The  provisions  of  Subpart  D  give  in¬ 
formation  relating  to  training  and  tech¬ 
nical  assistance  and  are  based  on  Title 
vm,  section  804,  as  well  as  on  ONAP 
planning  documents.  Their  purpose  Is 
to  make  more  effective  ONAP’s  general 
community  programming  efforts,  which 
constitute  a  majority  of  ONAP’s  pro¬ 
grams. 

The  provisions  of  Subpart  E  give  in¬ 
formation  relating  to  eli^bility  for  and 
scope  of  research,  demonstration,  and 
pilot  projects.  They  are  based  on  Title 
Vin,  section  805.  and  on  CfffAP's  Im¬ 
plementation  Flan  This  subpart  is  In¬ 


tended  to  inform  the  public  which  types 
of  research,  demonstration,  and  pilot 
projects  will  receive  the  highest  priority 
for  funding. 

Subpart  F  concerns  project  evalua¬ 
tions.  Its  provisions  are  based  on  Title 
vm,  section  810,  which  requires  that 
projects  assisted  by  the  Office  of  Native 
American  Programs  be  evaluated  and 
which  specifies  the  items  that  are  to  be 
included  in  the  evaluations.  This  subpart 
also  points  out  that  the  extent  to  which 
grantees  have  met  ONAP’s  (Interim) 
Evaluation  Standards  will  be  considered 
in  deciding  whether  to  renew  or  supple¬ 
ment  financial  assistance;  this  provision 
is  based  (m  and  is  intended  to  implement 
Title  vm,  section  810(b) . 

Subpart  G  contains  grants  administra¬ 
tive  pr(x;edures.  §  1336.50  specifically  in¬ 
corporates  the  provisions  of  45  CFR  Part 
74,  establishing  uniform  administrative 
requirements  and  cost  principles.  This 
regulation  is  included  because  it  is  the 
Department’s  belief  that  it  is  advanta¬ 
geous  to  all  concerned  to  follow  uniform 
administrative  requirements  and  cost 
principles  in  order  to  avoid  or  minimize 
mistakes  and  misinterpretations  of  ad¬ 
ministrative  provisions.  Also,  most  grant¬ 
ees  are  already  generally  familiar  with 
Part  74  requirements. 

Instead  of  §  74.61(h),  §  1336.50<a)  (1) 
(i)  through  (hr),  concerning  grantee 
project  audits,  are  added.  They  require 
an  annual  audit  in  order  to  help  grant¬ 
ees  assure  adequate  fiscal  controls  and 
integrity  and  to  make  sure  that  any  prob¬ 
lems  in  this  area  are  uncovered  and  cor¬ 
rected  in  a  relatively  brief  time. 

Section  1336.51  concerns  application, 
review,  award,  and  amendment  of  grants. 
'The  listing  of  Information  required  in 
the  application  for  fimding  includes  data 
which,  in  the  best  judgment  of  the  Office 
of  Native  American  Programs,  will  help 
this  Office  properly  evaluate  applications 
and  select  which  ones  to  fund  as  woll  as 
insure  that  the  applicant  has  carefully 
planned  the  prospective  program.  Addi¬ 
tional  lirovisions  in  this  section  relate  to 
eligibility,  fiscal  capability  of  applicants, 
disposition  of  applications,  amendments, 
grant  awards,  effective  date  of  approved 
projects,  and  submission  of  plans  to  State 
and  local  officials.  These  provisions  are 
included  in  order  to  insure  that  prospec¬ 
tive  grantees  are  aware  of  ONAP  policy 
in  these  areas  and  of  the  necessity  of 
complying  with  it.  They  are  based  on  the 
Department  of  Health,  Education,  and 
Welfare  Grants  Administrative  Manual, 
45  CFR  Part  74.  and  general  DHEW  and 
ONAP  requirements. 

Section  1336.52  details  cost  sharing, 
matching,  and  pa3(ments  provisions.  Title 
vm,  section  803(b),  stipulates  that  fi¬ 
nancial  assistance  shall  not  exceed  80 
percent  of  the  approved  costs  of  the 
assisted  project  except  when  a  larger 
Federal  share  is  required  in  furtherance 
of  the  purpose  of  the  title  and  whra  reg¬ 
ulations  establishing  objective  criteria 
for  providing  a  larger  Federal  share  are 
met.  In  order  to  Implement  this  section, 
§  1336.52(a)  (2)  establishes  three  objec¬ 
tive  criteria  for  waiver  of  the  n<mfederal 
share  and  provides  detailed  explanations 


of  how  grantees  who  meet  any  one  of 
these  criteria  may  apply  for  a  waiver  of 
the  nonfederal  share.  Hie  criteria  are; 
The  community  has  a  per  capita  income 
of  less  than  $1,500  per  year,  has  been  in¬ 
volved  in  a  major  disaster,  or  can  docu¬ 
ment  its  inability  to  mobilize  local.  State, 
or  private  resources  to  satisfy  the  non¬ 
federal  share  requirement.  It  is  the  best 
judgment  of  the  Office  of  Native  Amer¬ 
ican  Programs  that  these  particular  cri¬ 
teria  provide  the  most  equitable  and  im¬ 
partial  way  for  communities  which  do 
not  have  economic  resources  to  match 
ONAP  gi-ant  funds  to  participate  in  its 
programs. 

The  $1,500  per  capita  income  figure 
is  based  on  upward  adjustment,  in  line 
with  the  increase  in  the  Consumer  Price 
Index,  of  the  Office  of  Economic  Oppor¬ 
tunity  and  Department  of  Labor  poverty 
guideline  figure  of  $750,  which  was  based 
on  per  capita  Incomes  in  the  1960  Census. 
In  §  1336.52(a)  (2)  (iii),  ONAP’s  RegiUa- 
tions  state  that  this  $1,500  figure  shall  be 
adjusted  annually  by  multiplying  it  by 
the  percentage  change  in  the  Con.sumer 
Price  Index. 

The  provisions  of  §  1336.53  and 
SS  1336.56  through  1336.58  incorporate 
by  reference  parts  of  Htle  45  of  the  Code 
of  Federal  Regulations  and  certain  chap¬ 
ters  of  the  Department  of  Health,  Edu¬ 
cation,  and  Welfare  Grants  Administra¬ 
tion  Manual.  Departmental  policy 
requires  that  grants  made  under  this 
Act  be  subject  to  them.  Therefore,  these 
sections  are  added  in  order  to  give  pub¬ 
lic  notice  to  grantees  that  these  sections 
apply. 

Section  1336.54  also  incorporates  by 
reference  provisions  from  Title  45  and 
from  the  Grants  Administration  Manual, 
as  well  as  provisions  based  on  require¬ 
ments  in  Htle  vm  and  current  policy 
of  the  Office  of  Native  American  Pro¬ 
grams.  Hie  purpose  of  §  1336.54<b), 
“Maintenance  of  effort,"  is  to  implement 
Htle  vm,  section  803(c),  and  to  em¬ 
phasize  to  grantees  that  activities  sup¬ 
ported  by  ONAP  fimding  may  not  be  used 
to  replace  comparable  activities  provided 
without  Federal  assistance.  The  require¬ 
ments  for  personnel  policies  listed  under 
§  1336.54(c)  (1)  and  (2)  are  included  be- 
caluse  ONAP  wishes  to  assure  fair  treat¬ 
ment  for  employees  paid  with  its  grant 
funds.  It  is  the  best  judgment  of  this 
Office  that  these  particular  requirements 
will  help  to  accomplish  this  purpose. 

The  conflict  of  interest  provisions  of 
§  1336.54(c)  (4)  are  intended  to  help  as¬ 
sure  that  Federal  money  is  used  for  the 
public  good,  rather  than  for  private  gain 
or  the  appearance  of  private  gain.  The 
nepotism  provisions  of  S  1336.54(c)  < 5) 
are  Intended  to  assure  that  individuals 
may  not  use  the  power  of  their  positions 
in  order  to  secure  favored  treatinent  for 
their  relatives.  It  is  the  best  judgment 
of  the  Office  of  Native  American  Pro¬ 
grams  that  these  particular  provisions 
will  best  achieve  these  goals. 

Hie  purpose  of  {  1336.59,  "Grant 
closeout,  suspension,  and  termination," 
is  to  Impl^ent  section  809  of  Htle 
vm.  Hie  provisions  of  this  section  in¬ 
corporate  by  reference  regulations  im- 
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piemen  ting  section  519  of  the  Headstart - 
Follow  Through  Act,  which  is  Title  V 
of  Pub.  L.  93-644.  They  w«e  chosen  be- 
caiise  of  the  administrative  desirability 
of  having  programs  authorized  by  Pub. 
L.  93-644  handle  appeals,  suspension, 
and  termination  in  a  imiform  and  con¬ 
sistent  manner. 

The  purpose  and  basis  for  Subpart  H, 
“Indian  Preference  Provisions,”  are  dis¬ 
cussed  earlier  in  this  preamble. 

Chapter  xtii  of  Title  45  of  the  Code  of 
Federal  Regulations  is  amended  by  add¬ 
ing  Part  1336  as  follows: 

Subpart  A — Dermitions 

Sec. 

1336.1  Definitions. 

Subpart  B — Purpose  of  the  Native  American 
^  Program 

1336.5  Program  purpose. 

Subpart  C — Financial  Assistance  for  Native 
American  Projects 

1336.10  Eligibility. 

1338.11  Types  of  projects  supported. 

1336.12  Approval  of  grants. 

Subpart  D — ^Training  and  Technical  Assistance 

1336.20  EligibUity. 

1336.21  Types  of  training  and  technical 

assistance. 

Subpart  E — Research,  DemonstrationT and  Pilot 
Projects 

1336.30  Eligibility. 

1336.31  Scope  of  research,  demonstration, 

and  pilot  projects. 

Subpart  F — Project  Evaluations 

1336.40  Evaluation. 

Subpart  G— Grants  Administrative  Provisions 

1336.50  General. 

1336.51  Appplication,  review,  award,  and 

amendment  of  grants. 

1336.52  Cost  sharing,  matching,  and.  pay¬ 

ments. 

1336.53  Public  policy  requirements. 

1336.54  Financial  and  administrative  re¬ 

quirements. 

1336.55  Reporting  requirements. 

1336.56  Grantee  procurements. 

1336.57  Property  requirements. 

1336.68  Allowability  of  costs. 

1336.59  Grant  closeout,  suspension,  and 

termination. 

Subpart  H — Indian  Preference  Provisions 

1336.60  Indian  preference. 

Authority:  88  Stat.  2324  (42  U.S.C.  2991). 

Subpart  A — Definitions 
§  1336.1  Definitions. 

For  the  purposes  of  this  part,  unless 
the  context  otherwise  requires: 

(a)  “Act”  means  the  Native  American 
Programs  Act  of  1974,  Title  Vm  of  the 
Headstart,  Economic*  Opportunity,  and 
Community  Partnership  Act  of  1974 
(Pub.  L.  93-644) ,  which  amends  the  Eco¬ 
nomic  Opportunity  Act  of  1964. 

(b)  “Alaskan  Native”  means  a  person 
who  is  an  Alaskan  Indian  (including 
Tsimshian  Indians  not  enrolled  in  the 
Metlakatla  Indian  Community) ,  Eskimo, 
or  Aleut,  or  any  combination  thereof. 
The  term  also  includes  any  person  who  is 
regarded  as  an  Alaskan  Native  by  the 
Alaskan  Native  village  or  group  of  which 
he  or  she  claims  to  be  a  member  and 
whose  father  or  mother  18  (or,  if  de¬ 
ceased,  was)  regarded  as  an  Alaskan  Na¬ 


tive  by  an  Alaskan  Native  village  or 
group.  The  term  includes  any  Alaskan 
Native  as  so  defined,  either  or  both  of 
whose  adoptive  parents  are  not  Alaskan 
Natives. 

(c)  “Alaskan  Native  Regional  Corpo¬ 
ration”  means  an  Alaskan  Native  Re¬ 
gional  Corporation  established  imder  the 
laws  of  the  State  of  Alaska  in  accord¬ 
ance  with  the  provisions  of  the  Alaska 
Native  Claims  Settlement  Act  (Pub.  L. 
92-203,  December  17,  1971). 

(d)  “Alaskan  Native  Village”  means 
any  tribe,  band,  clan,  group,  village, 
conununlty,  or  association  in  Alaska 
listed  in  sections  11  and  16  of  the  Alaska 
Native  Claims  Settlement  Act  (Pub.  L. 
92-203,  December  17.  1971),  or  which 
meets  the  requirements  of  that  Act,  and 
which  the  Secretary  of  the  Interior  de¬ 
termines  was,  on  the  1970  census  enu¬ 
meration  date  (as  shown  by  the  census 
or  other  evidence  satisfactory  to  the  Sec¬ 
retary  of  the  Interior,  who  shall  make 
findings  erf  fact  in  each  instance) ,  com¬ 
posed  of  twenty-five  or  more  Natives. 

(e)  “American  Indian  or  Indian” 
means  any  individual  who  is  a  member 
or  a  descendant  of  a  member  of  a  North 
American  triJje,  band,  or  other  organized 
group  of  native  people  who  are  indige¬ 
nous  to  the  continental  United  States  or 
who  otherwise  have  a  special  relationship 
with  the  United  States  or  a  State 
through  treaty,  agreement,  or  some  other 
form  of  recognition.  This  includes  any 
individual  who  claims  to  be  an  Indian 
and  who  is  regarded  as  such  by  the  In¬ 
dian  community  in  which  he  or  she  lives 
or  by  the  Indian  commimity  of  which  he 
or  she  claims  to  be  a  part.  This  definition 
also  includes  Alaskan  Natives. 

(f)  “Budget  period”  means  the  inter¬ 
val  of  time,  usually  12  months,  for  which 
funds  are  awarded. 

(g)  “Community”  or  “Service  area" 
means  an  Indian  reservation,  neighbor¬ 
hood  or  other  area  (irrespective  of 
boundaries  or  political  subdivisions) 
which  provides  a  suitable  organizational 
base  and  possesses  the  commonality  of 
Interest  needed  to  provide  services  to  a 
designated  constituency  pursuant  to  this 
part. 

(h)  “Economic  and  social  self-sufiB- 
clency”  means  tiie  capacity  of  Native 
Americans  to  define  and  achieve  their 
own  economic  and  social  goals. 

(i)  “Economic  developwnent”  means 
the  process  involving  the  achievement  of 
specific  objectives,  usually  through  the 
implementation  of  appropriate  programs 
and  projects,  which  results  in  long-term 
improvements  in  Native  American  eco¬ 
nomic  self-sufficiency. 

(j)  “Financial  assistance”  means  as¬ 
sistance  advanced  by  the  Office  of  Native 
American  Programs  by  grant,  agreement, 
or  contract,  but  does  not  Include  the  pro¬ 
curement  of  plant  or  equipment,  or  goods 
or  services. 

(k)  “Governing  body  of  an  Indian 
tribe  or  Alaskan  Native  village”  means 
those  duly  elected  or  appointed  repre¬ 
sentatives  who  have  the  authority  to 
provide  services  to,  and  enter  into  con¬ 
tracts,  agreements  and  grants  on  behalf 
of,  their  constituency. 


(1)  “Grants  Administration  Manual” 
(hereinafter  referred  to  as  “the  QAM”) 
means  the  Department  of  Health,  Edu-  . 
cation,  and  Welfare  staff  manual  which 
sets  forth  policies  for  the  administration 
of  grants  by  agencies  of  the  Department. 
The  manual  is  available  to  the  public 
by  purchase  on  a  subscription  basis  from 
the  Superintendent  of  Dociunents,  U.S. 
Government  Printing  Office.  In  addition, 
it  is  available  for  public  inspection  and 
copying  in  the  Department’s  central  and 
regional  office  information  centers  pur¬ 
suant  to  the  Department’s  public  infor¬ 
mation  regulation  (45  CFR  Part  5) . 

(m>  “Hawaiian  homestead”  means 
that  land  which  was  set  aside  for  the 
particular  and  exclusive  use  of  Native 
Hawaiians  by  the  Hawaiian  Homes  Com¬ 
mission  Act  (42  Stat.  108,  July  9,  1921). 

(n)  “Human  development  services” 
means  the  full  range  of  services  neces¬ 
sary  for  the  development  of  human  po¬ 
tential  and  well-being,  including  social 
sei’vices.  training,  and  education. 

(o)  “Indian  organization”  means  a 
public  or  private  nonprofit  agency  whose 
pi*incipal  purpiose  is  promoting  the  eco¬ 
nomic  or  social  self-sufficiency  of  Indians 
in  urban  or  rural  non-reservation  areas, 
the  majority  of  whose  governing  board 
and  membership  is  Indian. 

(p)  “Indian  reservation”  means  the 
reservation  of  any  federally  or  State 
recognized  Indian  tribe,  including  any 
band,  nation,  pueblo,  or  rancheria,  any 
former  reserv’ation  in  Oklahoma,  any 
community  or  non-trust  land  under  the 
jurisdiction  of  an  Indian  tribe,  including 
a  band,  nation,  pueblo,  or  rancheria,  with 
allotted  lands  or  lands  subject  to  a  re¬ 
striction  against  alienation  imposed  by 
the  United  States  or  a  State. 

(q)  “Indian  tribe”  means  a  distinct 
political  community  of  Indians  which 
exercises  powers  of  self -government. 

(r)  “Major  disaster”  means  any  hur¬ 
ricane,  tornado,  storm,  fiood,  highwater, 
wind-(iriven  water,  tidal  wave,  earth¬ 
quake,  drought,  fire,  accident,  or  other 
catastrophe  which  is  of  such  severity 
and  magnitude  as  to  directly  affect  the  ' 
capability  of  the  grantee,  providing  serv'- 
ices  to  the  damaged  community,  to  con¬ 
tinue  the  program  unless  -  the  Federal 
share  of  the  approved  costs  is  increased 
above  80  percent. 

(s)  “Native  American”  means  Ameri¬ 
can  Indians,  Native  Hawaiians,  and 
Alaskan  Natives,  as  defined  in  this  sub¬ 
part. 

(t)  “Native  Hawaiian”  means  any  in¬ 
dividual,  any  of  whose  ancestors  were, 
prior  to  1778,  natives  of  the  area  which 
consists  of  the  Hawaiian  Islands. 

(u)  “OHD”  means  the  Office  of  Human 
Development  within  the  Department  of 
Health,  Education,  and  Welfare. 

(v)  “ONAP”  means  the  Office  of  Na¬ 
tive  American  Programs  within  the  Office 
of  Human  Development. 

(w)  “Open  and  public  election”  means 
an  election  conducted  in  accordance  with 
the  election  procedures  as  set  forth  in 
the  organization’s  constitution  and/or 
by-laws,  providing  that  such  procedures 
ensure  wide  community  participation  as 
well  as  participation  from  all  monben 
of  the  community  who  wish  to  participate 
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in  the  elective  process.  There  can  be  no 
fee  or  payment  required  for  participa¬ 
tion.  This  includes  the  payment  of  mem¬ 
bership  dues  as  a  prerequisite  for  voting. 

(x)  "Responsible  HEW  official"  means 
the  official  of  the  Department  of  Health, 
Education,  and  Welfare  authorized  to 
grant  the  financial  assistance  in  question, 
or  his  designee. 

(y)  “Secretary”  means  the  Secretary 
of  Health,  Education,  and  Welfare  or  his 
designee. 

(z)  “Urban  Indian  center”  means  a 
multi-purpose  nonprofit  private  agency 
which  provides  outreach  and  referral 
services  as  well  as  a  variety  of  social 
services  to  an  urban  Indian  community, 
and  whose  governing  body  is  comprised 
of  representatives,  a  majority  of  whom 
are  Indian,  who  have  been  duly  elected 
by  means  of  an  open  and  public  election, 
and  who  have  the  authority  to  provide 
services  to,  and  enter  into  contracts, 
agreements,  and  grants  on  behalf  of  the 
urban  Indian  constituency. 

Subpart  B — Purpose  of  the  Native 
American  Program 

§  1336.5  Program  purpose. 

The  purpose  of  this  part  is  to  promote 
the  goal  of  economic  and  social  self- 
sufficiency  for  Native  Americans. 

Subpart  C — Financial  Assistance  for  Native 
American  Projects 

§  1336.10  Eligibility. 

Financial  assistance  under  this  subpart 
may  be  made  to  public  and  private  non¬ 
profit  agencies,  including  but  not  limited 
to,  governing  bodies  of  Indian  tribes  on 
Federal  and  States  reservations,  Alaskan 
Native  Villages  and  regional  corporations 
established  by  the  Alaska  Native  Claims 
Settlement  Act,  and  such  public  and  non¬ 
profit  agencies  serving  Native  Hawailans, 
and  Indian  organizations  in  urban  or 
rural  non-reservation  aresis. 

§  1336.11  Types  of  projects  supimrted. 

Financial  assistance  will  be  provided  to 
those  applicants  whose  proposed  program 
goals  and  objectives  are  to  promote  the 
econ<xnic  and  social  self -sufficiency  of 
Native  Americans.  Financial  assistcuice 
\mdtt  this  subpart  will  Include,  but  is 
not  limited  to,  projects  which: 

(a)  Support  commimity  economic  de- 
veloixnent; 

(b)  Support  l(x;ally  determined  human 
service  priorities  which  would  not  other¬ 
wise  be  provided; 

(c)  Support  the  operation  of  urban 
Indian  centers  for  Native  Americans 
living  off  reservations;  and 

(d)  Strengthen  the  administrative 
capacities  of  governing  bodies  of  Native 
American  tribes,  groups,  and  organiza¬ 
tions,  particularly  with  regard  to 
planning  and  management. 

§  1336.12  Approval  of  grants.. 

In  approving  proposals  for  financial 
assistance  under  this  subpart  considera¬ 
tion  will  be  given  to  the  extent  to  which 
proposals  focus  on  priorities  consistent 
with  the  following  ONAP  long  range 
goals: 


(a)  To  develop  the  capacity  of  Native 
American  governing  bodies  and  organi¬ 
zations  to  use  and  focus  on  planning  as 
the  basic  method  to  improve  resource  al¬ 
locations  and  effectiveness  of  services  In 
Native  American  communities; 

(b)  To  achieve  the  development  of  the 
necessary  social  and  economic  Infra¬ 
structure  in  Native  American  communi¬ 
ties  to  increase  self-sufficiency;  and 

(c)  To  eliminate,  through  Native 
American  institutions,  the  most  critical 
gaps  in  the  range  of  human  development 
services  necessary  for  self-sufficiency. 

Subpart  D — ^Training  and  Technical 
Assistance 

§  1336.20  Eligibility. 

(a)  Contracte  for  technical  assistance 
to  aid  in  developing,  conducting,  and  ad¬ 
ministering  projects  under  this  part  may 
be  made  to  public  and  private  agencies. 

(b)  Short-term  in-service  training  for 
specialized  or  other  personnel  may  be 
provided  by  contract  to  agencies  receiv¬ 
ing  financial  assistance  under  this  part. 

§  1336.21  Types  of  training  and  techni- 
ral  assistance. 

<  a)  Contracts  for  training  and  techni¬ 
cal  assistance  will  be  awarded  for  the 
purposes  of  providing  managonent  as¬ 
sistance  and  program  assistance. 

(1)  Contracts  to  provide  management 
assistance  will  have  as  their  ov^all  ob¬ 
jective  strengthening  the  cstoabllitles  of 
Native  Americans  to  exercise  self-gov¬ 
ernment.  Such  capacity-building  efforts 
will  include  assistance  in  planning,  man¬ 
agement,  and  organizational  develop¬ 
ment. 

i2)  Contracts  to  provide  program  as¬ 
sistance  will  be  of  a  general  summit  na- 
tui'e  and  will  include,  but  are  not  limited 
to,  assistance  in  program  evaluation,  fis¬ 
cal  and  administrative  management,  and 
resource  mobilization. 

<b)  Management  assistance  and  pro¬ 
gram  assistance  may  include  short-term 
in-service  training  for  employees  of 
grantees  and  members  of  Indian  govern¬ 
ing  bodies,  such  as  tribal  council  mem¬ 
bers  and  Native  American  organization 
board  members. 

Subpart  E — Research,  Demonstration,  and 
Pilot  Projects 

§  1336.30  Eligibility. 

Financial  assistance  tmder  this  sub¬ 
part  may  be  made  to  puUlc  or  private 
nonprofit  agencies  including,  but  not 
limited  to,  governing  bodies  of  Indian 
tribes  on  Federal  and  State  reservations, 
Alaskan  Native  villages  and  regional 
corporations  established  by  the  Alaska 
Native  Claims  Settlement  Act,  and  such 
public  and  nonprofit  private  ag^icies 
serving  Native  Hawaiians,  and  Indian 
organizations  in  lU'ban  or  rural  non¬ 
reservation  areas. 

§  1336.31  Scope  of  rescarcli,  demonstra¬ 
tion,  and  pUot  projects. 

(a)  Financial  assistance  will  be  pro¬ 
vided  for  research,  demonstration,  or 
pilot  projects  which  are  designed  to  test 
or  assist  in  toe  development  of  new  ap¬ 
proaches  or  methods  that  will  aid  in 


ovei'coming  special  problems  or  otherwise 
furthering  toe  purposes  of  this  part.  This 
may  include:  (a)  Research  activities  de¬ 
signed  to  generate  demograitolc  and 
program  impact  data  and  to  identify 
and  resolve  problems  which  hinder  the 
attainment  of  social  and  economic  s^- 
sufficiency  by  Native  Americans;  and  (b) 
pilot  or  demonstration  efforts  designed 
to  test  innovative  methods  to  meet  and 
solve  problems  rdated  to  toe  purposes  of 
this  part  and  to  encourage  the  delivery 
of  human  development  services  to  Native 
Americans. 

Subpart  F — Project  Evaluations 
§  1336.40  Evaluation. 

(a)  The  Secretary  shall  provide,  di¬ 
rectly  or  through  grants  or  contracts,  for 
the  evaluati(Hi  of  projects  assisted  under 
this  part.  Such  evaluations  shall  describe 
and  measure  the  Impact  of  such  projects 
and  their  effectiveness  in  achieving  stated 
goals,  their  impact  on  related  programs, 
and  their  structure  and  mechanisms  for 
delivery  of  services.  Including,  where  ap¬ 
propriate,  compctrlMns  with  appropriate 
control  groups  composed  of  persons  who 
have  not  partlolpated  in  such  projects. 

(b)  In  canning  out  evaluations  of 
projects  supported 'Under  this  part,  the 
specific  views  of  persons  participating  in 
and  served  by  such  projects  will  be  so¬ 
licited,  where  feasible.  All  studies,  eval¬ 
uations,  proposaHs  and  data  produced  or 
developed  wltoasslstence  imder  this  part 
shall  become  the  property  of  toe  United 
States. 

(c)  Interim  standards  for  the  evalua¬ 
tion  of  program  and  project  effectiveness 
in  achieving  the  objectives  oi  this  part 
were  published  <m  Jtily  2,  1975,  In  the 
Federal  Register  (40  FR  27961) .  Accord¬ 
ing  to  Section  810(b)  of  the  Act,  the  ex¬ 
tent  to  which  these  standards  have  been 
met  shall  be  considered  by  toe  Secretary 
in  deciding  whether  to  renew  or  supple¬ 
ment  financial  assistsuice  imder  this  part. 
All  grantees  shall  movlde  the  Secretary 
with  informatkm  deemed  necessary  to 
determine  toe  extait  to  whl^  they  are 
complying  with  these  standards.  When 
final  standards  for  toe  evaluation  of  pro¬ 
gram  and  project  effectiveness  are  pub¬ 
lished  In  the  Federal  Register,  the  ex¬ 
tent  to  which  these  final  stsmdards  have 
been  met  shall  be  considered  by  toe  Sec¬ 
retary  in  deciding  whether  to  renew  or 
supplement  financial  assistance.  All 
grantees  shall  provide  toe  Secretary  with 
information  deemed  necessary  to  deter¬ 
mine  toe  extent  to  whtoh  they  are  corn¬ 
icing  with  these  standards. 

Subpart  G — Grants  Administrative 
Provisions 

§  1336.50  General. 

(  .i)  With  the  excepti<m  of  §  74.61(h), 
the  provisions  of  Part  74  of  this  title 
quirements  and  costs  principles,  shall 
apply  to  all  grwts  awarded  under  this 
establishing  uniform  administrative  re¬ 
part.  The  following  provisions  shall  apply 
in  lieu  of  §  74.61(h) : 

(1)  Audit  requirements — (i)  General. 
An  annual  project  audit  shall  be  made 
by  an  Independent  auditor  to  determine 
whether  the  financial  statements  fairly 
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present  the  financial  position  of  the  OHD 
grant;  whether  the  grantee  Is  c<«nplylng 
with  the  terms  and  conditions  ot  the 
grant,  Including  applicable  laws,  regula¬ 
tions,  and  directives;  and  whether  ap¬ 
propriate  financial  and  administrative 
procedures  and  wmtrols  have  been  in¬ 
stalled  and  are  operating  effectively. 

(ii)  Audit  coverage.  The  audit  shall 
cover  the  grantee’s  prior  budget  period, 
unless  the  responsible  HEW  ofiBcial  has 
approved  in  writing  a  different  audit 
period. 

(iii)  Submission  of  report.  The  auditor 
shall  submit  its  audit  to  the  grantee 
within  four  months  after  the  end  of  the 
budget  p>eriod.  The  grantee  shall  trans¬ 
mit  seven  (7)  copies  of  the  repwrt  to  the 
appropriate  Regional  Audit  Director  and 
two  (2)  copies  to  the  responsible  HEW 
official.  OHD  grant  funds  may  not  be 
used  to  pay  for  more  than  one  audit  an¬ 
nually,  except  in  instances  when  the  re¬ 
sponsible  HEW  official  requests  in  writing 
additional  audits. 

(iv)  Delegate  agencies.  The  grantee 
shall  include  delegate  agency  audits  as 
part  of  its  annual  audit  or  shall  provide 
for  separate  independent  audits  for  its 
delegate  agencies. 

(2)  Independent  auditor.  The  annual 
project  audit  shall  be  conducted  by  in¬ 
dividuals  who  are  sufficiently  independ¬ 
ent  of  those  persons  who  authorize  the 
expenditure  of  grant  funds  in  order  that 
unbiased  opinions,  conclusions,  or  judg¬ 
ments  may  be  obtained.  Generally,  an 
independent  public  accountant,  certified 
or  licensed  by  a  regulatory  authority  of  a 
State  or  other  political  subdivision  of  the 
United  States,  will  be  retained.  If  the 
grantee  is  a  State  or  local  government 
agency,  or  if  its  accounting  records  are 
maintained  by  a  local  government  or 
public  agency,  the  auditing  official  or 
official  governmental  auditing  agency 
which  customarily  conducts  the  agency’s 
audits  may  be  substituted  for  an  inde¬ 
pendent  auditor. 

(b)  In  accordance  with  the  option 
provided  to  granting  agencies  in  §  74.102 
(d) ,  the  requirements  contained  in  para¬ 
graphs  (b)  (3)  and  (b)  (4)  of  §  74.102 
are  waived. 

§  1336.51  .4pplication,  review,  award, 
and  amendment  of  grants. 

(a)  Eligibility.  In  addition  to  the  eligi¬ 
bility  criteria  set  forth  In  §§  1336.10, 
1336.20,  and  1336.30,  the  provisions  of 
Chapter  1-00.  Eligibility  for  Grants,  of 
the  GAM  shall  apply  to  all  grants  under 
this  part. 

(b)  Application.  Any  appUcant  eligible 
for  financial  assistance  under  this  part 
shall  submit  an  application  in  accord¬ 
ance  with  the  forms  and  instructions 
prescribed  herein  or  otherwise  provided. 
The  application  shall  contain  at  least  the 
following  information: 

(1)  A  detailed  budget; 

(2)  A  budget  Justification  which  jus¬ 
tifies  the  proposed  program  as  well  as 
clearly  relates  the  proposed  program  to 
the  acompllshment  of  long  range  goals 


for  increasing  economic  and  social  self- 
sufficiency; 

(3)  The  qualifications  of  the  principal 
staff  members  to  be  responsible  for  the 
project  or  program,  or,  if  they  have  not 
been  selected,  the  job  descriptions  and 
qualifications  for  the  principal  staff 
members; 

(4)  A  description  of  the  long-range 
goals  of  the  proposed  project  or  pro¬ 
gram,  as  well  as  the  specific  annual  goals 
and  the  methods  to  be  used  in  imple¬ 
menting  these  goals; 

(5)  A  description  of  the  actual  results 
obtained  from  previously  funded  proj¬ 
ects  or  programs  and  a  brief  comparison 
with  the  results  originally  expected; 

(6)  A  statement  of  compliance  with 
the  maintenance  of  effort  provisions  of 
§  1336.54(b)  ; 

(7)  A  description  of  the  total  Federal 
and  nonfederal  resources  anticipated  to 
be  available  for  the  proposed  project  or 
program.  This  description  shall  identify 
the  relationship,  if  any,  between  the  pro¬ 
posed  project  or  program  and  other  Fed¬ 
eral,  State,  or  local  programs:  and 

(8>  A  resolution  of  approval  of  the 
application  from  the  governing  body  of 
the  Indian  tribe,  Alaskan  Native  village, 
or  urban  Indian  organization  or  other 
Native  American  organization. 

(c)  Fiscal  capability  of  applicants.  In 
determining  whether  to  provide  financial 
assistance  imder  this  part,  the  respon¬ 
sible  HEW  official  will  consider  the  ex¬ 
tent  to  which  the  applicant  is  fiscally 
capable  of  administering  an  ONAP  proj¬ 
ect  in  accordance  with  the  standards  set 
forth  in  Subpart  H  of  45  CPR  Part  74 
with  the  exception  of  §  74.61  (h) .  In  mak¬ 
ing  this  determination,  the  responsible 
HEW  official  may  require  the  applicant 
to  submit,  with  its  application,  an  ac¬ 
counting  certification  prepared  by  an 
independent  auditor  (as  defined  in 
§  1336.50(a)  (2) ) .  The  certification  shall 
state  that  the  prospective  grantee  and 
its  delegate  agencies  have  established  an 
adequate  accounting  system  with  appro¬ 
priate  internal  controls  to  safeguard 
assets,  check  the  accuracy  and  r^ability 
of  their  accounting  data,  promote  oper¬ 
ating  efficiency,  and  encourage  compli¬ 
ance  with  prescribed  management  pol¬ 
icies  and  any  additional  fiscal  responsi¬ 
bilities  and  accounting  requirements 
established  by  OHD. 

(d)  Disposition  of  applications — (1) 
General.  On  .the  basis  of  a  review  of  an 
application  for  financial  assistance  under 
this  part,  the  responsible  HEW  official 
will  approve  the  application  In  whole  or 
in  part  for  such  amount  of  fimds  and 
subject  to  such  conditions  as  may  be 
deemed  necessary  or  desirable  for  the 
completion  of  the  approved  project;  dis¬ 
approve  the  application;  or  defer  action 
on  the  application  for  such  reasons  as 
Incompleteness  of  application  or  unavail¬ 
ability  of  funds. 

(2)  Reconsideration.  Any  deferral  or 
disapproval  of  an  application  shall  not 
preclude  its  resubmisslcm  by  the  appli¬ 
cant  or  rec<»sideration  by  the  respon¬ 
sible  HEW  official. 


(3)  Notification  of  disposition.  The  re-  . 
sponsible  HEW  official  will  notify  the  ap¬ 
plicant  in  writing  of  the  disposition  of 
its  application. 

(4)  “Notice  of  Grant  Awarded.”  A 
signed  “Notice  of  Grant  Awarded”  will 
be  issued  to  notify  the  applicant  of  an 
approved  project  application. 

(e)  Amendments.  Requests  for  an 
amendment  to  the  work  plan  or  budget 
of  a  fimded  project  shall  be  submitted  in 
the  same  manner  and  on  the  same  forms 
as  the  original  application.  Only  those 
pages  of  the  required  forms  relating  to 
the  requested  changes  shall  be  submitted. 

A  revised  “Notice  of'  Grant  Awarded” 
will  be  issued  to  notify  the  applicant  of 
any  approved  amendments. 

(f)  Grant  awards.  The  responsible 
HEW  official  will  award  a  grant  for  fi¬ 
nancial  assistance  to  those  applicants 
whose  approved  projects  will  best  pro¬ 
mote  the  purpose  of  the  Act  and  this 
part.  All  grant  awards  shall  be  in  writing, 
and  shall  set  forth  the  amoimt  of  funds 
awarded,  the  purposes  for  which  funds 
are  awarded,  and  the  budget  period  for 
which  support  is  given.  ’The  initial  award 
shall  also  specify  the  project  period  for 
which  support  is  contemplated,  provided 
the  activity  is  satisfactorily  carried  out 
and  Federal  funds  are  available.  How¬ 
ever,  in  no  instance  shall  the  project 
period  exceed  five  years.  Grantees  ap¬ 
plying  for  continuation  support  within 
the  project  period  shall  make  separate 
applications  in  accordance  with  instruc¬ 
tions  which  will  be  provided.  At  the  end 
of  the  project  period,  grantees  may  apply 
for  an  extension  of  the  project  period. 
Such  application  for  an  extension  shall 
be  on  the  same  forms  as  a  new  applica¬ 
tion  and  shall  be  subjected  to  the  same 
review  and  analysis  as  a  new  application 
and  shall  compete  with  other  applica¬ 
tions  for  support. 

(g)  Effective  date  of  approved  project. 
Federal  financial  assistance  is  available 
only  for  those  obligations  which  are  in¬ 
curred  subsequent  to  the  effective  date 
of  an  approved  project.  The  effective  date 
of  the  project  will  be  set  forth  in  the  “No¬ 
tice  of  Grant  Awarded.” 

(h)  Submission  of  plans  to  State  arid 
local  officials.  (1)  Financial  assistance 
will  not  be  provided  under  Subparts  C 
and  E  of  this  part  for  programs  to  be 
carried  out  in  a  State,  other  than  on  an 
Indian  reservation  or  Alaskan  Native  vil¬ 
lage  or  Hawaiian  Homestead,  until  the 
responsible  HEW  official  has  notified  the 
chief  executive  officer  of  the  State  of  his 
decision  to  provide  that  assistance. 

(2)  Financial  assistance  will  not  be 
provided  tmder  Subparts  C  and  E  of  this 
part  for  programs  to  be  carried  out  in  a 
city,  county,  or  other  major  political  sub¬ 
division  of  a  State,  other  than  on  an  In¬ 
dian  reservation,  Alaskan  Native  village, 
or  Hawaiian  Homestead,  until  the  re¬ 
sponsible  HEW  official  has  notified  the 
local  governing  officials  of  his  decision 
to  provide  that  assistance. 

(3)  The  provisions  of  Chapter  1-140, 
Project  Notification  and  Review  System, 
of  the  GAM  shall  apply  to  all  grants 
awarded  under  this  part. 
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§  1336.52  Co6t  sharing,  matching,  and 
payments. 

(a)  Matching  requirements.  (1)  Fed¬ 
eral  financial  assistance  shall  not  exceed 
80  percent  of  the  approved  cost  of  the 
assisted  project  except  as  provided  in 
§  1336.52(a)  (2).  The  nonfederal  share 
may  be  in  cash  or  in  kind,  fairly  evalu¬ 
ated,  Including  but  not  limited  to  plant, 
equipment,  and  services. 

(2)  Increase  in  Federal  financial 
participation. 

(i)  Eligibility  and  application.  (A)  A 
grantee  is  eligible  to  apply  in  writing  to 
the  responsible  HEW  official  to  have  the 
Federal  share  increased  above  80  percent 
if  that  grantee  is  in  a  community  which 
meets  at  least  one  of  the  following  three 
conditions:  (1)  The  community  has  a 
per  capita  income  of  less  than  $1500  per 
year  based  on  data  from  the  1970  U.S. 
(Census  of  Population  or  any  more  recent 
reliable  source  of  annual  per  capita  in¬ 
come  data;  (2)  the  community  has  been 
involved  in  a  major  disaster;  (3)  the 
community  can  document  its  inability  to 
mobilize  local.  State,  or  private  resources 
to  satisfy  the  nonfederal  share  require¬ 
ment. 

(B)  In  those'  cases  where  either  (A) 
(I)  or  (2)  applies,  the  grantee’s  appli¬ 
cation  to  have  the  Federal  share  in¬ 
creased  above  80  percent  shall  provide: 
(I)  The  annual  per  capita  income  of  the 
community  and  the  basis  on  which  it 
was  determined,  or  a  statement  of  the 
belief  that  the  community  has  been  in¬ 
volved  in  a  major  disaster,  and  an  ex¬ 
planation  of  the  nature  and  extent  of 
the  major  disaster;  (2)  a  statement  that 
the  level  of  the  annual  per  capita  income 
of  the  community,  or  the  major  disaster, 
does  not  allow  the  grantee  to  meet  the 
20  percent  nonfederal  share;  (3)  a  state¬ 
ment  of  the  amount  of  the  nonfederal 
share  the  grantee  is  able  to  provide;  and 
(.4)  a  statement  that  a  reasonable  ef¬ 
fort  to  provide  more  nonfederal  share 
has  been  imsuccessful. 

(C)  In  those  cases  where  (A)  (3)  ap¬ 
plies,  the  grantee’s  application  to  have 
the  Federal  share  increased  above  80 
percent  shall  provide:  (1)  A  statement 
that  the  community  is  unable  to  mobi¬ 
lize  local.  State,  or  private  resources  to 
satisfy  the  nonfederal  share  require¬ 
ment:  (2)  a  statement  of  the  amoimt  of 
the  nonfederal  share  the  grantee  is  able 
to  provide;  (3)  a  statement  that  a  rea¬ 
sonable  effort  to  provide  more  nonfed¬ 
eral  share  has  b^n  unsuccessful;  (4) 
copies  of  file  dociunents  demonstrating 
attempts  to  generate  revenue  from 
sources  such  as  foundations,  churches, 
and  other  private  organizations;  and  (5) 
to  the  extent  they  are  available,  records 
of  in-kind.contributions,  such  as  furni¬ 
ture,  equipment,  suw>lies,  and  volunteer 
help  to  the  program. 

(D)  An  application  based  upon  the  an¬ 
nual  per  capita  Income  of  the  commu¬ 
nity,  or  upon  the  inability  of  the  commu¬ 
nity  to  mobilize  local.  State,  or  private 
resources  to  satisfy  the  nonfederal  share 
requirement,  shall  be  submitted  at  the 
same  time  as  the  application  for  funding 
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or  refunding  and  shall  be  with  respect  to 
the  same  budget  period  as  the  ai^ca- 
tion.  Approval  shall  be  only  for  su(^ 
budget  period. 

(E)  An  application  based  upon  the  in¬ 
volvement  of  the  community  in  a  major 
disaster  shall  be  submitted  within  a  rea¬ 
sonable  time  after  the  major  disaster  and 
may  be  for  the  remainder  of  the  current 
budget  period  and  all  or  part  of  any  sub¬ 
sequent  budget  period. 

(ii)  Decision.  (A)  The  responsible 
HEW  official,  on  the  basis  of  the  written 
application  and  any  evidence  in  support 
of  the  application  that  he  may  require 
shall  approve  financial  assistance  in  ex¬ 
cess  of  80  percent  if  it  is  determined  that 
the  annual  per  capita  income  of  the  com¬ 
munity  is  less  than  $1,500,  that  the 
community  has  been  involved  in  a  major 
disaster,  or  that  the  community  is  unable 
to  mobilize  local.  State,  or  private  re¬ 
sources  to  satisfy  the  nonfederal  share 
requirement,  and  that  such  increase  is 
required  to  enable  the  grantee  to  carry 
on  the  program. 

(B)  The  decision  of  the  responsible 
HEW  official  shall  be  in  writing  and  shall 
include  a  statement  of  the  facts  and  rea¬ 
sons  upon  which  it  is  based.  Copies  of  the 
decision  shall  be  furnished  to  the  appli¬ 
cant  and  the  Director,  Office  of  Native 
American  Programs. 

(iii)  The  per  capita  income  limitation 
enumerated  in  paragraph  (a)  (2)  (i)  (A) 

( 1 )  of  this  section  shall  be  adjusted  an¬ 
nually  by  multiplying  the  dollar  limita¬ 
tion  by  the  percentage  change  in  the 
Consumer  Price  Index. 

tb)  Payments.  Grant  funds  awarded 
under  this  part  will  be  made  in  install¬ 
ments,  either  by  check  or  by  letter  of 
credit. 

(c)  Limitation  of  costs.  The  amount 
of  the  award  shall  be  set  forth  in  the 
grant  award  document  (“Notice  of 
Grant  Awarded”) .  The  total  cost  to  the 
Government  will  not  exceed  the  amoimt 
set  forth  in  the  grant  award  document  or 
any  modification  thereof  approved  by  the 
responsible  HEW  official  which  meets  the 
requirements  of  applicable  statutes  and 
regulations.  The  Government  will  not  be 
obligated  to  reimburse  the  grantee  for 
costs  incurred  in  excess  of  such  amount 
unless  and  until  the  responsible  HEW 
official  has  notified  the  grantee  in  writ¬ 
ing  that  such  amount  has  been  increased 
■  and  specified  such  increased  amount  in 
a  revised  grant  award  dociunent.  Such  re¬ 
vised  amount  shall  thereupon  constitute 
the  maximum  cost  to  the  dovernment  for 
the  performance  of  the  program  or 
project. 

§  1336.53  Public  policy  requirements. 

(a)  Protection  of  human  subjects.  The 
provisions  of  Part  46,  Protrotion  of 
Human  Subjects,  of  this  title  are  ap¬ 
plicable  to  all  grants  awarded  under  this 
part. 

(b)  Nondiscrimination.  The  provi¬ 
sions  of  Part  80,  Nondiscrimination  Un¬ 
der  Programs  Receiving  Federal  Assist¬ 
ance,  and  Part  81,  Practice  and  Proce¬ 
dures  for  Hearings  imder  Part  80,  of  this 
title  are  applicable  to  all  grants  awarded 
under  this  part. 


§  1336.54  Financial  and  administrative 
reipiirements. 

(a)  Use  of  consultants.  The  provisions 
of  Chapter  1-45,  Use  of  Consultants,  of 
the  GAM  shall  apply  to  all  grants 
awarded  under  this  part. 

(b)  Maintenance  of  effort.  Applica¬ 
tions  for  grants  awarded  under  this  part 
shall  include  a  written  as6iu*ance  that 
the  activities  provided  under  the  pro¬ 
gram  will  be  in  addition  to,  and  not  in 
substitution  for,  comparable  activities 
provided  without  Federal  assistance. 

(c)  Personnel  administration — (1) 
Personnel  policies  and  procedures. 
Grantees  shall  adopt  personnel  policies 
and  procedures  which  shall  include  at 
least  the  following:  Staff  qualifications; 
recruitment  and  selection;  classification 
of  positions  and  basis  for  determination 
of  pay;  employee  benefits.  Including 
leave,  holidays,  overtime,  and  fringe 
benefits;  expenses,  including  travel  and 
per  diem;  training,  career  development, 
and  performance  evaluation;  em^oyee- 
management  relations,  including  griev¬ 
ance,  termination  of  employment,  and 
other  adverse  actions;  and  employee 
conduct  including  outside  employment, 
acceptance  of  gifts  and  gratifities. 

(2)  Documentation  of  personnel  poli¬ 
cies.  The  personnel  policies  and  proce¬ 
dures  required  by  paragraph  (c)(1)  of 
this  section  shall  be  dociunented  in  writ¬ 
ing  and  shall  be  issued  to,  or  made  avail¬ 
able  to,  all  grantee  employees. 

(3)  Political  activities.  The  provisions 
of  §  70.6  of  this  title  shall  apply  to  all 
grants  awarded  under  this  part. 

(4>  Conflict  of  interest,  (i)  Grantees 
shall  establish  or  adopt  rules  to  assure 
thatremployees  or  individuals  participat¬ 
ing  in  a  program  or  project  funded  under 
this  part  shall  not  use  their  positions  for 
a  purpose  that  is,  or  gives  the  appear¬ 
ance  of  being,  motivated  by  a  desire  for 
private  gain  for  themselves,  or  others, 
particularly  those  with  whom  they  have 
family,  business,  or  other  ties.  This  in¬ 
cludes,  but  is  not  limited  to,  situations 
in  which  a  tribal  council  or  governing 
body  member  concurrently  holds  a  posi¬ 
tion  as  a  staff  member  paid  in  whole  or 
in  part  with  ONAP  grant  funds. 

(ii)  The  responsible  HEW  official  may 
waive  the  requirement  of  paragraph  (c) 

(4)  (i)  of  this  section  when  there  is  the 
appearance  of.  conflict  of  interest,  but  a 
grantee  or  delegate  agency  cannot  other¬ 
wise  adequately  staff  a  position.  Such 
grantee  or  delegate  agency  shall  demon¬ 
strate  in  writing  that  no  other  individ¬ 
ual  within  its  commimity  or  service  area 
is  qualified  and/or  available  for  employ¬ 
ment. 

(5)  Nepotism,  (i)  No  grantee  or  dele¬ 
gate  agency  shall  hire,  or  permit  the  hir¬ 
ing  of,  any  Individual  in  a  position 
fimded  in  whole  or  in  part  imder  this 
part  if  a  member  of  that  individual’s  im¬ 
mediate  family  Is  employed  by  the 
grantee  in  an  administrative  capacity  or 
is  a  member  of  the  governing  board.  In 
addition,  no  person  may  serve  on  a  gov¬ 
erning  board  if  a  m»nber  of  that  individ¬ 
ual’s  immediate  family  is  concurrently 
serving  in  an  administrative  capacity  in 
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a  position  paid  in  whole  or  in  part  with 
ONAP  grant  funds.  For  the  purpose  of 
this  part,  the  term  “immediate  family” 
means  wife,  husband,  son,  daughter, 
mother,  father,  brother,  sister,  son-in- 
law,  daughter-in-law,  mother-in-law, 
father-in-law,  brother-in-law,  sister-in- 
law,  or  other  legal  dependent;  the  term 
“administrative  capacity”  means  a  posi¬ 
tion  having  responsibilities  relating  to 
the  selection,  hiring,  or  supervising  of 
employees. 

(il)  The  responsible  HEW  official  may 
waive  the  requirement  of  paragnqih  (c) 

(5)  (i)  of  this  section  when  a  grantee  or 
delegate  agency  cannot  adequately  staff 
the  positions  without  hiring  more  than 
one  person  frcun  the  same  immediate 
family.  Such  grantees  or  delegate  agen¬ 
cies  shall  demonstrate  in  writing  that  no 
other  individuals  within  its  community 
or  service  area  are  qualified  and/or 
available  for  employment. 

(6)  Labor  standards.  All  laborers  and 
mechanics  employed  by  contractors  or 
subcontractors  in  the  construction,  al¬ 
teration  or  repair,  including  painting  or 
decorating,  of  buildings  or  other  facili¬ 
ties  in  connection  with  projects  assisted 
under  this  part  shall  be  paid  wages  at 
rates  no  less  than  those  prevailing  on 
similiar  construction  in  the  locality,  as 
determined  by  the  Secrtary  of  Labor  in 
accordance  with  the  Davls-Bacon  Act, 
as  amended. 

(d)  Direction  of  research  effort.  The 
provisions  of  Chapter  2-400,  Review  and 
Direction  of  Research  Effort  Under  Re¬ 
search  Grants,  of  the  GAM  shall  apply 
to  all  research  grants  awarded  under 
Subpart  E  of  this  part. 

(e)  Delegation  of  program  operations. 
A  delegation  of  program  operations  to  a 
delegate  agency  shall  require  specific 
prior  approval  by  the  responsible  HEW 
official.  Such  delegation  shall  be  formal¬ 
ized  by  written  agreement  and  shall  be 
on  file  in  the  office  of  the  grantee.  The 
agreement  shall  specify  the  activities  to 
be  performed  by  the  ddegate  agency,  the 
time  schedule,  the  policies  and  proce- 


Research,  of  this  title  shall  apply  to  all 
grants  and  c<mtracts  awarded  under 
Subpart  E  of  this  part. 

§  1336.58  Allowability  of  costs. 

(a)  The  following  chapters  of  the 
GAM  shall  apply  to  all  grants  awarded 
\mder  this  part. 

(1)  Chapter  1-44,  Alteration  and  Ren¬ 
ovation  of  Facilities  with  DHEW  Grant 
Funds  Appropriated  for  Other  Than 
Construction; 

(2)  Chapter  6-10,  Charges  for  Leased 
Facilities  and  Equipment; 

(3)  Chapter  6-60,  Charges  for  Facili¬ 
ties  Purchased  or  Constructed  by  State 
and  Local  Governments; 

(4)  Chapter  6-100,  Establishment  of 
Indirect  Cost  Rates; 

(5)  Chapter  6-110,  Use  of  Special  In¬ 
direct  £pst  Rates; 

(6)  ^apter  6-120,  Treatment  of  Costs 
of  Services  Provided  by  Affiliated  Orga¬ 
nizations  ; 

(7)  Chapter  6-150,  Reimbursement  of 
Indirect  Costs;  and 

(81  Chapter  6-160,  Reimbursement  of 
Indirect  Costs  on  Training  Grants. 

(b)  The  provisions  of  Part  75,  In- 
fprmal  Grant  Appeals  Procedures  (in¬ 
direct  costs),  of  t^  title  shall  apply  to 
all  grants  awarded  under  this  part. 

(c)  Grantees  may  appeal  the  following 
adverse  decisions  by  the  responsible  HEW 
official  in  accordance  with  Part  16,  De¬ 
partment  Grants  Appeals  Process,  of  this 
tiUe: 

(1)  A  determination  that  an  expendi¬ 
ture  not  allowable  imder  the  grant  has 
been  charged  to  the  grant,  or  that  the 
grantee  has  otherwise  failed  to  discharge 
its  obligation  for  grant  funds; 

(2)  A  disapproval  of  a  grantee’s  writ¬ 
ten  request  for  permission  to  incur  an 
expenditure  during  the  term  of  the 
grant;  and 

(3)  A  determination  that  a  grant  is 
void;  and 

(4)  Determinations  with  respect  to  in¬ 
direct  costs  and  certain  other  rates  as 
specified  in  §  16.5(a)  (5)  of  this  title. 


<e)  The  term  “Director”  means  the 
Director  of  the  Office  of  Native  American 
Programs: 

(f)  The  term  “Headstart  Program”  is 
eliminated  and  the  term  “Native  Ameri¬ 
can  Program”  is  substituted  therefor; 

(g)  The  terms  “current  delegate 
agency”,  “prospective  delegate  agency”, 
“program  account”,  and  “substantial  re¬ 
jection”  are  eliminated; 

(h)  The  term  “Headstart-Follow 
Through  Act”  is  eliminated  and  the  term 
“‘Native  American  Programs  Act”  shall 
be  substituted  therefor; 

(i)  The  phrase  “in  accordance  with 
Part  1302  of  this  Chapter”  in  §§  1303.3-1 
and  1303.4-1  is  eliminated;  and 

(j)  The  term  “grantee”  means  the  re¬ 
cipient  of  financial  assistance  from 
ONAP  imder  the  Act  and  this  part. 

Subpart  H — Indian  Preference  Provisions 
§  1336.60  Indian  preference. 

(a)  As  provided  in  section  7(b)  of  Pub. 
L.  93-638,  the  Indian  Self-Determination 
and  Educatl<«  Assistance  Act,  any  con¬ 
tract,  subcontract,  grants  or  subgrant 
pursuant  to  the  Native  American  Pro¬ 
grams  Act  of  1974  whl<di  is  for  the  bene¬ 
fit  of  Indians  shall  require  that  to  the 
greatest  ext^t  feasible: 

(1)  Prefer^ces  and  oi^xurtunities  for 
training  and  employment  in  connection 
with  the  administration  <}f  such  con¬ 
tracts  or  grants  shall  be  given  to  Indians; 
and 

(2)  Preference  in  the  award  of  sub¬ 
contracts  and  subgrants  in  connection 
with  the  administration  of  such  contracts 
or  grants  shall  be  given  to  Indian  or¬ 
ganizations  and  to  Indian-owned  eco¬ 
nomic  enterprises  as  defined  in  Section  3 
of  the  Indian  Financing  Act  of  1974  (88 
Stat.  77). 

(b)  Preference  in  the  award  of  con¬ 
tracts  for  the  benefit  of  Indians  shall  be 
given  by  ONAP  to  Indian  organizations 
and  to  Indian-owne^  econmnic  enter¬ 
prises. 

Note. — It  is  hereby  certified  that  this  pro- 


dures  to  be  followed,  the  dollar  limita¬ 
tions,  and  ^e  costs  allowed.  A  budget  for 
each  delegate  agency  shall  be  submitted 
as  part  of  the  grantee’s  application. 

§  1 336.55  Reporting  requirements. 

The  grantee  shall  submit  reports  in 
such  form  and  containing  such  informa¬ 
tion  as  prescribed  by  the  Secretary  and 
shall  keep  such  records  and  afford  such 
access  thereto  as  the  Secretary  may  find 
necessary  to  assure  the  correctness  and 
verification  of  such  reports. 

§  1336.56  Grantee  procurements. 

The  provisions  of  Chapter  1-46,  Use  of 
Small  Businesses  and  Minority-Owned 
Businesses,  of  the  GAM  shall  iq>ply  to  all 
grants  awarded  under  this  part. 

§  1336.57  Property  requirements. 

(a)  The  provisions  of  Part  6,  Inven¬ 
tions  and  Patents  (General) ,  of  this  title 
shall  apply  to  all  grants  awarded  under 


§  1336.59  Grant  closeout,  suspension, 
and  termination. 

Appeals,  notice  and  hearing.  Grantees 
that  have  been  suspended  or  terminated, 
or  whose  applications  fOr  refunding  have 
been  denied,  may  appeal  such  decisions 
in  accordance  with  the  provisions  of  Part 
1303,  Subparts  A.  C,  and  D,  of  this  title 
except  that  for  purposes  of  this  part; 

(a)  The  authority  “88  Stat.  2304,  (42 
U.S.C.  2928h)”  is  eliminated  and  “88 
Stat.  2324,  (45  U.S.C.  2991h)  ”  is  substi¬ 
tuted  therefor; 

(b)  The  citation  “Section  519  of  the 
Headstart-Follow  Through  Act”  is  elim¬ 
inated  and  “Section  809  of  the  Native 
American  Programs  Act”  is  substituted 
therefor; 

(c)  The  reference  to  “•  •  *  appeals  by 
current  and  prospective  delegate  agen¬ 
cies  from  specified  adverse  action  by 
grantees  *  *  •”  in  §  1303.1-1  is  inappli- 


posal  has  been  screened  pursuant  to  Execu¬ 
tive  Order  No.  11821  and  does  not  require  an 
Infiatlon  Impact  Evaluation. 

Effective  date.  These  regulations  for 
the  Native  American  Programs  Act,  Title 
vm  of  the  Headstart,  Econcxnic  Oppor¬ 
tunity,  and  CcMnmunity  Partnership  Act 
of  1974,  Pub.  L.  93-644,  represent,  in  the 
main,  current  ONAP  operating  policy. 
Therefore,  they  will  be  effective  on  Jan¬ 
uary  19,  1977,  except  that  current 
gn^antees  will  have  90  days  to  comply 
with  the  conflict  of  interest  and  nepotism 
provisions. 

(Catalogue  of  Federal  Domestic  Assistance — 
13.612 — Native  American  Programs.) 

Dated:  December  22,  1976, 

Stanley  B.  Thomas,  Jr., 
Assistant  Secretary 
for  Human  Development. 

Approved:  January  12,  1977. 


this  part.  caUe; 

(b)  The  provisions  of  Part  8,  Inven-  (d)  The  term  “OCD”  Is  eliminated  and 
Uons  Resulting  from  Researdi  Ghmits,  the  term  “ONAP”  is  substituted  there- 


David  Mathews, 
Secretary. 


Fellowship  Awards  and  Contracts  f<Hr  for; 
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